ST 99-0275-G L 09/09/1999 COVWUTER SOFTWARE

I1linois |aw i nposes Retailers' Cccupation Tax (sales tax) upon persons who
sell conmputer software at retail. Computer software mneans a set of
statenents, data, or instructions to be used directly or indirectly in a
computer in order to bring about a certain result in any formin which those
statenents, data, or instructions may be enbodi ed, transmtted, or fixed, by
any method now known or hereafter developed, regardless of whether the
statenents, data, or instructions are capable of being perceived by or
comuni cated to humans, and includes prewitten or canned software that is
held for repeated sale or lease, and all associated docunmentation and
materials, if any, whether contained on nagnetic tapes, discs, cards, or
ot her devices or media (35 ILCS 120/2-25). (This is a GL).

Sept enber 9, 1999

Dear Ms. XXXXX:

This letter is in response to your letter dated June 11, 1999 that we
received in our office on July 2, 1999. The nature of your letter and the
informati on you have provided require that we respond with a CGeneral Information
Letter, which is designed to provide general information, is not a statement of
Departnent policy and is not binding on the Departnent. See 2 IlIl. Adm Code
1200. 120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

Pl ease accept this letter as a request for a witten ruling regarding
the applicability of sales tax on the following four itemns. Each of
the itens is related to a recently devel oped product called * PRODUCT .
It is an electronic database created exclusively for a custoner which
can be used to produce a catalog for that custonmer in a variety of
different forns.

1. COVPANY contracts with various custoners to create exclusive
el ectroni ¢ databases which are created, nmaintained and stored by
COVMPANY. The contract covers only the producti on and mai nt enance

of the electronic database. There is no tangible product
created. Invoicing is done based on the terns of the contract at
vari ous production m | estones. Wen the electronic database is
compl ete, the customer may choose to produce a print catal og, an
online catalog or a catalog on CD Rom A new contract is
executed at that tine. Is the creation of the electronic

dat abase covered by the original contract subject to sales tax?
Wul d this be considered a service and, therefore, not subject to
sal es tax?

2. The custoner is charged a nmonthly maintenance and storage charge
after the conpletion of the electronic database. This charge
covers COWPANY nmaintenance of the database on its conputer
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syst ens. This is sinply a service, and no tangible product is
created. |Is the storage and mai ntenance charge subject to sales
tax, or is it considered a service and not subject to sales tax?

3. The customer may at any tine in the future request a data extract
from the database. This extract may be sent to the custoner
el ectronically or downl oaded onto a diskette. Once again, wth
the exception of the diskette, no tangible product is created
Is the production of the extract subject to sales tax?

4. The custonmer may contract with COVPANY to produce an online
catalog from the electronic database. The catalog would be
produced electronically and | oaded onto the custoner’s |Internet
site. No tangible product is created. Is the online catal og

subject to sales tax?

Thank you for your consideration of the above itens. Pl ease cont act
me at #### if you need further information.

I1linois |aw i nposes Retailers' Cccupation Tax (sales tax) upon persons who
sell computer software at retail. Computer software nmeans a set of statenents,
data, or instructions to be used directly or indirectly in a conmputer in order to
bring about a certain result in any form in which those statenents, data, or
instructions may be enbodied, transmtted, or fixed, by any nmethod now known or
hereafter devel oped, regardl ess of whether the statenments, data, or instructions
are capable of being perceived by or conmunicated to humans, and includes
prewitten or canned software that is held for repeated sale or |ease, and al
associ ated docunentation and materials, if any, whether contained on nagnetic
t apes, discs, cards, or other devices or nedia (35 ILCS 120/ 2-25). The regul ation
that governs sales of conputer software distinguishes between taxable canned
software and exenpt custom software, and also covers how certain software

licenses may not be taxable. See the enclosed copy of 86 IIl. Adm Code
130. 1935.
The sale of canned software to Illinois users is considered to be the

taxabl e sale of tangible personal property regardless of the formin which it is
transferred or transmtted, including tape, disc, card, electronic means or other
media. See 86 IlIl. Adm Code 130.1935(a). Tax applies to the entire charge nmade
to the custoner, including charges for all associated docunmentation and
materials. Charges for updates of canned software are considered to be sales of
sof t war e. Charges for training, telephone assistance, installation and
consultation are exenpt if they are separately stated from the selling price of
canned software. Please refer to 86 Ill. Adm Code 130.1935(Db).

Cenerally speaking, a conputer program prepared to the special order of a
custonmer to neet the custoner's special needs is custom software, Section
130.1935(c). This usually involves preparation of the program for the custoner’s
use by analysis of the custonmer’s requirenents by the vendor and adaptation of
the program by the vendor so it can be used in the custoner’s specific work
envi ronnent . This may occur when a software database is created based upon the
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specific requirenents of a particular custoner. However, if a database is
created and marketed to the general public it would be taxable software assum ng
no ot her exenption appli es.

I hope this information is helpful. The Department of Revenue maintains a
Web site, which can be accessed at www. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Karl W Betz
Associ at e Counsel

KWB: s k
Enc.



